COORDI NATED TRI AL COURTS OF ORANGE COUNTY RULES Rul e 603. 01

Chapter 3

Appoi nt ment of Personal Representatives

RULE 603. 01 SPECI AL LETTERS OF ADM NI STRATI ON

A separate Judicial Council formnust be used for a petition
for special letters of admnistration, and the petition may not be
conbined with a petition for the appointnent of a general personal
representative.

_ Odinarily, petitions for special letters of admnistration
will not be granted without a witten notice (five day personal
service) to (or witten waiver of notice by) the surviving spouse,
the person nom nated as executor, any person of higher or equa
priority as adm nistrator, or any other person who appears to the
court to be equitably entitled to notice.

At t or neys shoul d choose a date for hearing any norning, Mnday
through Friday at 11: 00 a.m in Departnment 703. “Attorneys shoul d
conpl ete Judicial Council Form "Notice of Hearing" and cause sanme
to be personally served, together with a copy of the petition, at
| east five days before the date sel ected. The petition for Speci al
Letters, proofs of service and order, together with a conforned
copy of the petition for appointnent of a general personal
representative, if any, nust be left for reviewin the designated
ﬁrea_of the Cderk's Ofice by 2:00 p.m the day prior to the

eari ng.

I n maki ng the appointnment, preference is ordinarily given to
the person entitled to letters testanentary or of adm nistration,
but 1f it appears that a bona fide dispute or contest exists, the
court may require appointnment of a neutral party as special
adm ni strator, upon the filing of a Eroper petition. Al heirs and
devi sees nust be listed as set forth in Rule 603. 04.

Subj ect to subdivision (b) of Probate Code Section 8481, if
the wll waives bond for the executor, then no bond wll be
required for the same person for special letters, if no objection
to the appoi ntnent or contest of the will has been filed. If al
of the beneficiaries of the decedent's wll or, if there is no
will, all of the decedent's heirs waive in witing, the requirenent
of a bond and the witten waivers are attached to the petition for
aﬁp0|ntnpnt of the special admnistrator, then the court may waive
the requirenent of a bond for the special adm nistrator.

The need for appoi ntnment and speci al powers requested shoul d
be set forth with particularity in the attachnments to the petition.
The special powers should be included in the attachment to the
petition and included in the proposed order.
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RULE 603. 02 WLLS AND CODI CI LS AS EXH BI TS TO PETI TI ON

When a petition for probate of will or codicil is filed, the
original of the instrunent being offered for probate shall be filed
prior to or concurrently with the petition, and a copy of the
I nstrument marked as an exhibit shall be attached to the petition.
If the instrunment is hol ographic or handwitten, a typewitten coEy
of the instrument nust also acconpany the petition. If the
instrunent is witten in a | anguage other than English, it nust be
acconpani ed by a copy translated into English and a declaration
that the copy is a true translation. The declaration shall
describe the qualifications of the translator and be signed by the
transl at or.

RULE 603. 03 DECLI NATI ONS AND CONSENTS TO SERVE

| f the person or entity nanmed as personal representative in

the decedent's wll declines to act as such, then a witten
declination to act, signed by the person or entity nust be filed
with the court. If the witten declination is not filed, the
petition should indicate the reason. Where a petition seeks the

appoi ntment as personal representative of one or nore persons who
are not petitioners, a consent to serve as personal representative
must be filed for each non-petitioning proposed persona
representative.

RULE 603. 04 ALLEGATI ONS I N PETI TIONS RE HEI RS OR DEVI SEES

In petitions for probate of wll or for letters of
adm ni stration, the existence or nonexistence of all separate
Broperty and connunlty_prOEerty heirs or classes of heirs who m ght

e entitled to share in the distribution of the estate should be
specifically alleged, whether the estate consists of separate or
community property or both.

The nom nated trustee of a trust created by a will or a
custodi an designated for a mnor in a will shall be listed as a
devi see. If the wll presented for probate has a "pour over"

provision to a living trust, each trustee shall be listed as a
devisee. A beneficiary of either aliving or testanentary trust is
not a devisee and need not be |isted unless the personal
representative and the trustee are the sanme person or there is no
trustee. (Probate Code Section 1208.)

I f an heir or devisee dies after the decedent and a personal
representative has been appoi nted, the name of the deceased heir or
devi see should be Ilisted with a notation that the person is
deceased in the list of heirs and devisees. This should be
foll owed by the name and address of the personal representative.
For exanpl e: John Doe (deceased)/ Jack Smth, Executor of the
estate of John Doe, 123 Main Street, Everytown, CA 90000. Notice
of hearing nust be served by mail at |east 15 days before the
hearing on the personal Trepresentative. If no er sona
representative has been appointed, the heir or devisee should be
listed as deceased and an allegation made that no personal
representative has been appointed. In such event, no notice need
be given by nmail on behalt of that heir or devisee.
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Al'l heirs and devi sees, including contingent devi sees, nust be
listed in the petition so they will receive notice by mail of the
heari ng. Thi s includes persons provided for in the original wll
but whose | egaci es have been revoked in a subsequent codicil.

Wien second generation heirs are |isted, the deceased ancestor
t hrough which they take shall be naned, along with the deceased
ancestor's relationship to the decedent.

It is suggested that when [isting an heir or devisee who is a
mnor, the mnor's date of birth be indicated so that it can be
ascertained if the mnor w | attain mgjority during
adm ni stration.

RULE 603. 05 ALLEGATI ONS I N PETI TI ONS RE POUR OVER TO TRUST

If the will presented for probate has a "pour over" provision
to a trust (other than a trust created in the instrunent being
offered for probate), the petition for probate nmust all ege whet her
such trust was executed after, before or concurrently wth the
execution of the testator's wll or relevant codicil and whether
said trust was thereafter revoked or not. (See Probate Code
Section 6300.)

RULE 603. 06 REQUEST FOR AUTHORI TY TO ADM NI STER ESTATE UNDER
THE | NDEPENDENT ADM NI STRATI ON OF ESTATES ACT

If authority is requested to adm nister the estate under the
| ndependent Adm ni stration of Estates Act at the tine a petition
for probate is filed and the notice published does not so state,
t he deficiency may not be corrected wi thout a new publication. The
court will either continue the matter for republication or deny the
request for |ndependent Adm nistration of Estates Act powers
wi thout prejudice.

RULE 603. 07 STATEMENT ~OF ADDRESS OF NONRESI DENT PERSONAL
REPRESENTATI VE

Probate Code Section 8573 requires a nonresident persona
representative tofile with the court a statenent settlng forth his
or her permanent address and any subsequent change of address. |If
this has not been done and anyone questions the representative's
handling of the estate, the court onits own notion may, and often
wll, undertake proceedings for renoval of the persona
representative.

RULE 603. 08 ﬁE}IEECNS FOR PROBATE SUBSEQUENT TO PUBLI SHED

The first ublished and nmailed Notice of Petition to
Adm ni ster under Probate Code Section 8100 is sufficient to include
all instruments which are offered for probate and specifically
referred toin the petition for which notice is given. Any other
wlls or codicils nust be presented to the court by way of an
anended petition or a second petition, and a new notice nust be
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published and mailed.  The shortened Notice of Petition to
Adm ni ster provided for in Probate Code Section 8125 should only
be used when letters granting general powers have al ready issued.

RULE 603. 09 NOTI CE TO FOREI GN CONSULS

~ Notice nust be given to a recognized diplomatic or consul ar
of ficial as required under Probate Code Section 8113. |[|f a devisee
or heir is an Anerican citizen residing in a foreign country, that
fact should be alleged and notice to the diplomatic or consul ar
official is not required.

Whet her a countrﬁ “has recognized diplomatic or consular
representation in the United States nmay be ascertained fromthe
United States Departnment of State. A listing of the foreign
consul ar offices 1n the United States is available at the Probate
Division of the offices of the County d erk.

RULE 603. 10 NOTI CE TO PUBLI C ADM NI STRATOR

~In petitions for probate of wll or for letters of
admnistration, if it is not clear fromthe face of the pleadings
that the nom nated personal representative is entitled to priority
of appoi ntnment over the Public Adm nistrator under Probate Code
Sections 8441 through 8467, the Court will require 15 day nuil ed
notice to be given to the Orange Cbuntf Public Adm nistrator, P.O
Box 11526, Santa Ana, California 92711.

RULE 603. 11 PROOF OF WLLS BY AFFI DAVI T OR DECLARATI ON

If the attestation clause in a formal wll contai ns
all egations that satisfy the provisions of Probate Code Section
6113 and is signed under penalty of Eerjury I n accordance with
Code of Cvil Procedure Section 2015.5, then the will is self-
proving in uncontested proceedings and can be adnmtted to probate
w thout an affidavit or declaration by a subscribing witness. |[f
any al terations appear on the will, evidence of when they were nmade
and by whom nust be presented.

I n uncontested proceedings, wlls that are not self-proving
must be proved by use of the Judicial Council formrather than by
testi nony.

| f the photocopy of the will attached to the declaration has

been made by the clerk's office after the original will has been
filed, it will then reflect the clerk's file stanp and w Il be
presunmed to be a true copy without further proof thereof. |If such

photocopy is not nade by the clerk, it nust bear the Cerk's
certification or a certification under penalty of perjury by the
attorney of record that such copy is a true copy of the will filed
for probate. Certification by an attorney nust be dated on or
after the date the wll was filed. Persons acting in propria
pﬁrson?lmho are not attorneys at |law may not certify the copy of
the will.
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Except in the case of self-proving instruments, a separate
decl aration of proof must be submtted for each testanentary
instrunent, except that when a codicil expressly republishes the
mj}%z _proof of the execution of the codici my be deened
sufficient.

To avoid a continuance of the hearin?, an affidavit or
decl aration re proof of will nust be filed no later than 4:00 p. m
four court days before the hearing.

RULE 603. 12 LOST OR DESTROYED W LL

|f a lost or destroyed will is admtted to probate, a copy of
thebprOV|S|ons of the wll nust be attached to the order for
pr obat e.

RULE 603. 13 BONDI NG OF PERSONAL REPRESENTATI VES

Al'l petitions nust state the character and esti mated val ue of
the estate and the probable incone. Wien a per sona
representative seeks full independent powers (Probate Code Sections
10400 et seq.), then the anmount of the bond, if required, shall be
based on the total value of the estimated net proceeds of the real
property authori zed to be sold and personal property in the estate,
plus the estimated annual incone fromall sources. |f the personal
representative requests |imted or no i ndependent powers, the val ue
8f %he real property shall not be included within the amount of the

ond.

Where fewer than all named co-executors are appoi nted and the
will does not clearly waive bond if |less than all those naned are
appointed, then the court wll require that the ones who are
appoi nted as executors post bond.

An i ndividual nust post bond unless waived by will or b¥ al
0

devi sees of decedent's will or, if there is nowll, by all t he
decedent's heirs. If a devisee is a living trust, the actlnP
trustee may wai ve bond, but only if the trustee is not the persona
representative. |f a deposit is made to reduce the bond under the
provi sions of the Financial Code or Probate Code Section 8483 then
It nust be made jointly by all personal regresentatlves (i ncl udi ng
corporate fiduciaries). See Rule 613.08 for procedure in

requesting a bl ocked account in lieu of bond.

Not wi t hstandi ng that the will waives bond or all heirs and/or
devi sees have waived bond, the court may, in its discretion,
requi re nonresidents of California who are nom nated to serve as
personal representatives to post bond. Information regarding the
val ue of estate assets should be included in the petition even
t hough there is a request to wai ve bond.

The court will not accept a waiver from or on behalf of a
m nor unless the person giving the waiver is the guardian of the
mnor's estate and a certified copy of the guardian's letters
i ssued within 60 days of date of hearing is attached to the wai ver.
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RULE 603. 14 PETI TI ON TO SET ASI DE UNDER PROBATE CODE
SECTI ONS 6600- 6615, OR FOR LETTERS

A petition to set aside under Probate Code Section 6600-6615
may be filed as a separate petition or may be worded in the

alternative, i.e., the petition may pray for adm ssion of the wll
and for letters testamentary, or for letters of administration, if
the petition to set aside should be denied. If filed in the
alternative, then publication nmust be made pursuant to Probate Code
Section 8121. |If a petition to set aside is filed separately and
concurrently with a petition for admssion of the will or for

letters of adm nistration, the petitions should be set for hearing
at the sane tine.

On the hearing of a petition to set aside, an inventory and
apprai senent nust be filed five cal endar days before the hearing.

RULE 603. 15 QDDITICN OF OTHER NAMES BY WHI CH DECEDENT WAS

Petitions to add anot her name by which the decedent was known,
or to add the nanme of a sole proprietorship under which the
decedent was doing business, nmay be presented ex parte or by
noticed hearing. It the Notice of Adm nistration is republished to
add anot her name or the name of a sole proprietorship under which
t he decedent was doi ng busi ness, the cost of the republication is
a cost of adm nistration.
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